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b Geargios § Zekos

Arbitration is now a common
process for resolving international
commercial disputes. The author
examines the extent to which
arhitration is regarded and
treated by European Union law and
the European Court of Justice as
an independent and alternative
method to traditional litigation
for resolving such disputes.

rbitration is the pro-
cess by which a dif-
4. M ference among parties
as to their mutual legal
rights is referred and deter-
mined with binding effect by
the application of law by an
arbitral tribunal instead of a
court. Arbitration 1s now a
common method for resolv-
ing commercial disputes.’
However, in earlier times,
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arbitration as a dispute-resolving mechanism was
viewed by the courts with suspicion because it
was regarded as a competitor of judicial trials.
This article will investigate whether arbitration,
compared with litigation, is regarded and treaced
by EU law and the European Court of Justice as
an equally independent and fully alternative
method for resolving commercial disputes.

Fundamental Features of
Arbitration

Arbitrations are of two
types: #d bhoc and administered.
Administered arbitrations are
those governed by rules of an
arbitration society or associa-
tion; ad hoc arbitrations are

In earlier times,
arbitration as a
dispute-resolving
mechanism was

tial settlement of the dispute. The procedure for
the setting aside of an award is an exception to
the general rule of the finality of arbitral awards.

Arbitration and Preliminary Ruling
of the EC]J

The specific tasks to be performed by the EU
court are described in the treaties. Its jurisdic-
tion is set out therein, the
main provisions being Articles
226-243 of the European
Community Treaty (formerly
169-186). Article 234 EC
(formerly Article 177), which
contains the preliminary rul-
ing procedure, is one of the

: most interesting provisions of
not regulated. The reference VIewed by the GOUI’ts the EC Treaty. Article 177

to arbitration may arise from
the agreement of the parties
or from statute.

A party entering into a
contract has a free choice
between arbitration and judi-
cial litigation. In general, the
right to arbitrate disputes has
been codified in relevant Acts
within the national legal
framework of the member states of the
European Union. Although arbitration is still
consensual and not mandatory, compulsory arbi-
trations do exist.

The majority of arbitrations are conducted
without the necessity to resort to the courts.
Arbitration has the advantages of speed, simplici-
ty, and economy. Judicial involvement in the
process should be kept to a minimum to avoid
undermining those goals. In fact, in the resolu-
tion of disputes, judicial and arbitration proceed-
ings coexist, complement each other, and com-
pete with each other. Arbitration should reduce
court dockets; on the other hand, courts enforce
every arbitration award and orders issued by an
arbitrator.

Arbitration statutes limit the right of judicial
review of arbitration awards as much as possible.
Limitation of judicial review is an efficient way of
handling disputes with a minimum of procedure
and a finality of result in a minimal amount of
time. In setting aside arbitral proceedings, the
function of the national court is restricted to the
control with respect to fundamental principles of
law and compliance with the ordre public interna-

tional.

The author is an attorney at law and econ-

omist in Komotini, Greece, and has been a

Finally, an important
feature of arbitration is the
res judicata, the binding

member of the Greek Bar (Bar Association  effect of arbitral decisions

of Rodopi) since 1989.
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that lead to a total or par-

with suspicion

because it was
regarded as a
competitor of
Judicial trials.

has been of such significance
to the development of EU law
because it has been the vehicle
through which concepts, such
as direct effect and suprema-
cy, have been shaped. Judge-
ments of the court given in
response to the request for a
ruling from one member state
are held to have either a de
facto or de jure impact on all other national
courts. It is a matter for the EC]J to decide
whether a body is a court or tribunal for the pur-
poses of Article 234.

The rapid development of arbitration as an
alternative method of dispute resolution in inter-
national trade, including transactions involving
EU trade, has increased the significance of ques-
tions relating to the application, enforcement,
and interpretation of EU law, both in arbitration
proceedings and in related court proceedings,
aimed at setting aside or the recognition and
enforcement of arbitration awards.

The Brussels Convention on Jurisdiction and
the Enforcement of Judgements in Civil and
Commercial Matters of Sept. 27, 1968, which is
founded on Article 220, provides that it should
not apply to arbitration. On the other hand, the
June 10, 1958, New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards is applicable to member states of
the EU. It is to be observed that arbitral tribunals
do not fall within the terms of the EU Commis-
sion’s Notice on Cooperation with National
Courts.” The fact that arbitration is not regulated
by EU measures does not mean that EU law is
without significance in the context of arbitration.
On the one hand, national courts of the member
states in principle must apply EU law if it is rele-
vant to the dispute before them. On the other
hand, the application of EU law to the arbitral
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process is pretty uncertain, dependent upon the
choice of the arbitrator.

Article 164 EC might be said to impose upon
the court an overriding duty to ensure that the
law is observed. The ECJ has generally given a
broad interpretation to provisions of European
law relating to its own powers.’ Where the validi-
ty of a Community Act is challenged before a
national court, such a court should ask the ECJ
for a preliminary ruling before declaring the Act
invalid. The national courts are not precluded
from taking the step of preliminary ruling merely
because the point of European law at issue has
already been dealt with by the Court of Justice.?
A national court may even make more than one
reference in the same proceedings.” The ECJ
does not have jurisdiction to provide the national
courts with the criteria of interpretation relating
to EU law which may enable them to assess the
compatibility of existing or proposed national
rules with EU law. Contracts between private
parties vesting jurisdiction in the ECJ fall outside
Article 177.° The ECJ has made it clear that par-
ties other than those mentioned in Article 20 of
the Statute of the Court have no rights to inter-
vene in Article 234 proceedings, unless they had
been granted leave to intervene in the national
proceedings.’

Arbitration and EU Law

There are several situations in which EU law is
relevant in arbitration proceedings. The arbitra-
tor normally has to apply EU law if this is rele-
vant to the issue before him. The arbitrator is in
the same position as a judge. If the arbitrator
concludes that the issue before him is governed
by the national law of a member state and it rais-
es a question of EU law, he has to consider this
law and decide the point in issue. On the other
hand, the arbitrator has the freedom to give
freely his interpretation without taking into
account any previous concept of the issue estab-
lished by the practice of the courts. In general,
the misinterpretation of the law is not a ground
for the review of the award by the courts. Only
the right statement of the law followed by its dis-
regard in the arbitrator’s decision is a ground for
the review of an award.

Is the arbitrator treated as a judge by EU law
required to apply EU law? As mentioned above,
any national court, in a case within its jurisdic-
tion, must apply EU law in its entirety. Even if a
court gives its judgement ex bono et aequo, it fol-
lows from the principles of primacy of EU law
and of its uniform application, in conjunction
with Article 5 EC, that it must observe EU law.
The arbitrator has to decide a point of EU law if
relevant to his decision.” A judge will deal with
issues which the parties place before him, but he
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can raise an issue on his own initiative. An arbi-
trator must deal with the matters which the par-
ties’ agreement mentions. Should the arbitrator
raise an EU law point ex officio? Under the nor-
mal concept of arbitrability, the arbitrator only
has to deal with the questions raised by the par-
ties’ agreement. If the parties do not claim a right
and do not rely on EU law, the arbitrator need
not raise the point ex officio and should not base
his award on EU law.

The significance and the advantage of an
arbitration is based on avoiding the strictly judi-
cial approach concerning the proceedings.
However, if the agreement is void but this inva-
lidity is ignored by the parties in the procedure
before the arbitrator, the arbitrator should take
notice of this point ex officio and should not
adjudicate on a contract which is null.
Arbitration as an equal and alternative method
of dispute settlement should follow the funda-
mental principles of law which have been estab-
lished by the courts. Arbitration tribunals can-
not establish contradictory fundamental princi-
ples of law which will be applicable to arbitra-
tion, otherwise confusion as to the notion of jus-
tice will arise. The arbitrator is not obliged to
follow a court’s procedure because arbitration
means informality and not following strict rules
of procedure. Besides, arbitration has been
developed in the member states of the European
Union in such a way that the courts can inter-
vene and review

the arbitability  Tha fact that arbitration

of the dispute,
which  means
they can also

is not regulated by EU

examine the  pj@aASUres does not mean

validity of the
parties’ agree-
ment to arbi-
trate. The merits
of the agreement
are a matter for
the arbitrator to
decide upon. For example, an arbitrator should
refuse to adjudicate on the contract because, by
virtue of Article 85(2), the contract is automati-
cally void. To date, there are no court decisions
on the obligation of arbitrators to apply EU law
either when asked to do so or sua sponte.
Furthermore, arbitral tribunals have not dealt
with this matter because arbitration is not
autonomous as an alternative and independent
method of dispute settlement, but its legality is
based upon the ruling of a court.

It is questionable if arbitral tribunals can serve
as a means to evade the application of certain EU
laws such as competition rules. For example, the
parties to an arbitration agreement would agree

that EU law is without
significance in the con-
text of arbitration.
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to exclude issues of EU law from their dispute so
that arbitrators would not rule on these matters.
The enforcement of arbitral awards would be
contrary to public policy since there is a breach
of a directly applicable rule. Although arbitrators
are required to decide in accordance with the
applicable law of a member state where provi-
sions of EU law are directly applicable and form

supervision of, the tribunal is ultimately decisive
in recognizing it as a tribunal under Article 177.
Therefore, in Nordee,” the ECJ denied the legali-
ty of the tribunal on two grounds: first, the arbi-
tration was not mandatory as the parties were
free to have their dispute settled either by a court
of law or by arbitration; and second, the public
authorities were in no way, either directly of indi-

To date, there are no court decisions on the obligation
of arbitrators to apply EU law either when asked
to do so or sua sponte.

part of the national law, a misinterpretation of
the law does not mean that the award can be set
aside. On the other hand, rules which are not
directly applicable can be easily excluded by the
parties’ agreement without any consequence to
the validity of the award since it is not contrary to
the public policy of the member state where the
award is issued. Tf an arbitration tribunal has
failed to consider relevant matters, including
issues of EU law brought to the arbitrators’
attention, it is likely that the award may be set
aside for failing to deal with all the issues referred
to it. To that extent, some regulations specify
that the application of their provisions will be
withdrawn if there is a violation resulting from an
arbitral award or require arbitral awards to be
notified to the commission.”

Are arbitrators entitled to ask the ECJ for pre-
liminary rulings under article 177 EC? The com-
mission does not oppose the arbitrability of dis-
putes involving EU law. Besides, arbitrators are
not institutions of the member state. Article 177
refers to jurisdiction which would suggest that it
envisages national jurisdiction in the proper sense
and does not take arbitration proccedings into
consideration. A tribunal within the meaning of
Article 177 must be established by law, be inde-
pendent, have a permancnt existence, exercise
binding jurisdiction, be bound by rules of adver-
sary procedure, and apply the rule of law.

The ECJ has developed EU criteria which it
applies when examining whether or not a tribunal
is a jurisdiction within the meaning of Article
177." In defining the community notion of juris-
diction, the ECJ" found that the following ele-
ments were decisive: the statutory origin of the
tribunal; its composition; its permanent nature;
the adversary nature of the tribunal’s rules of
procedure similar in nature to those governing
the courts; its compulsory jurisdiction; and the
obligation of the tribunal to decide disputes on
the basis of law and not of equity. Hence, the
degree of governmental cooperation with, and

rectly, involved in or associated with the arbitra-
tion proceedings. Thus, parties to a contract are
not free to create exceptions to it. The classifica-
tion of bodies which belong to the category of
courts and tribunals encompassed by Article 177
depends on institutional factors. The principle of
judicial independence has to be taken into con-
sideration as well."” There are other questions.
Exactly how much public involvement is required
before the arbitrator in question can be regarded
as a valid court or tribunal® In cases where even
private arbitrations require some blessing on the
part of the courts, will this suffice to confer judi-
cial status on them for the purpose of Article
1772

The court attempted to ensure the application
of the reference procedure under Article 177
through the intervention of the courts in arbitral
process. It could be said that while national laws
try to minimize the intervention of courts in arbi-
tral proceedings, the ECJ further reinforces their
intervention. This action does not establish arbi-
tration as an independent alternative to litigation,
but it widens the need for the court’s assistance.
A national court deciding an appeal on an arbi-
tration award must be regarded as a court or tri-
bunal within the meaning of Article 177. Thus,
the control of arbitration founded on an agree-
ment of the parties had to be left to the national
courts and these courts could make a reference
on an FU law question that had arisen in the
arbitration to the ECJ. The control of the con-
sensual arbitrator in matters of reference under
Article 177 is the concern of national courts and
not that of the EC]J. As a last resort, a reference
may be ordered by the national court which is
asked for leave to order the execution of the
award. Hence, in questions of EU law raised in
an arbitration resorted to by agreement, the
courts may be called upon to interpret the applic-
able law or to review an award. As mentioned
above, a reference to the ECJ on the ground that
enforcement of the award may contravene the
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EU law, such as the refusal of enforcement on
grounds of public policy, may be made by the
enforcing court ex officio. Although, in general,
mere errors of law would not be a sufficient
ground for a court to quash an award or refuse its
enforcement. Furthermore, a preliminary ruling
of the EC]J, requested by a court of law, would be
of little help in an arbitration proceeding which
had meanwhile been terminated and in which an
award had already been made."

The involvement of public authorities in creat-
ing an arbitration tribunal as well as its mandato-
rv competence appear to be the most essential
requirements for the establishment of a court or a
tribunal within the meaning of Article 177. The
EC] has not taken into account the modern
development of arbitration as an alternative to
litigation. It has not considered the need for a
uniform approach and interpretation of the appli-
cation of EU law by arbitration tribunals and the
need for equal consideration of these two means
of dispute settlement. The exercise of this right

DISPUTE RESOLUTION JOURNAL

by arbitral tribunals will promote the applicabili-
ty of EU law and prevent it from being disre-
garded when taking into account the freedom of
arbitrators to deal with the interpretation of rules
and errors of law as a ground for review of an
award. Arbitration is an important means of
resolving conflicts in which issues of EU law can
be relevant. The court demands the respect of
the KU law by tribunals and courts but at the
same time precludes arbitral tribunals from
requesting a preliminary ruling which could
ensure its correct and full respect of the EU law
in a dispute.

The EC]J as an Arbitral Tribunal

Article 238 (formerly 181) vests jurisdiction in
the EC]J to adjudicate an arbitration clause in a
contract concluded by, or on behalf of, the EU
whether the contract be governed by public or
private law. To that extent, it is a consensual
arbitration as well. Hence, the ECJ agrees to act
as an arbitral tribunal, but at the same time it

The ECJ is
vested with
the authority
to act as

an arbitral
tribunal, but
at the same
time, it does
not )'r‘_g‘/()‘(/
consensual
arbitration
as an equal
to litigation.
Left: The
buildings of
the European
Cownrt of

Justice

located in
Luxembourg.

13

S ————— S

Reproduced with permission of the copyright owner. Further reproduction prohibited without permissiony\www.manaraa.com



refuses to regard consensual arbi-
tration as an equal to lidgation as
a means of dispute settlement.
Contracts of public law are
those specifically marked by rea-
son of the governmental character
of at least one of the parties, and
of their purposes. Under such
contracts, the applicable law will
be determined by the contract,
even though jurisdiction will be
reserved to the court and in such
cases the court will be specifically concerned with
national rules.” The arbitration clause itself is
governed by EU law. The employment of the
term arbitration clause is not to be interpreted as
rendering these submissions similar to submis-
sions under national arbitration acts. The pro-
ceedings are governed by the normal rules of
procedure before the court. A submission leads to
a binding judgement enforceable under Articles
187 and 192. The jurisdiction of the ECJ in
actions brought pursuant to Article 181 has been
transferred to the Court of First Instance which
applies to contracts concluded after Aug. 1, 1993.
This jurisdiction under article 181 can only be
exercised by agreement of the parties, in the same
manner as an arbitrator’s jurisdiction is derived
from the arbitration agreement of the parties. An
arbitration clause may be found in various kinds
of contracts such as a contract between a commu-
nity institution and a group of insurance compa-
nies.'” Nevertheless, it is possible for disputes
arising from certain employment relationships to
come before the ECJ under an arbitration
clause.” On the law governing a contract entered
into by the community, it would find itself sued
in a national court for breach of contract. This is
why the EU encourages conflicts under contracts
it signs or that are signed on its behalf to be

The arbitrator
normally has to
apply EU law if
this is relevant
to the issue
before him.

resolved by an arbitration under

the EC]J.

Conclusion

The ECJ does not regard con-
sensual arbitration as an alterna-
tive and independent method of
dispute resolution despite the fact
that consensual arbitration has
been accepted as a method of res-
olution for disputes arising from
contracts involving the European
Union itself.

Arbitrators should apply EU law if it is rele-
vant to the dispute. A uniformity in the applica-
tion of the principles of EU law by arbitration
will strengthen the need for full equality and
independence of the arbitral tribunal and there-
fore avoid the complexity of the strict rules of lit-
igation.

The ECJ should accept all arbitral tribunals as
courts and tribunals under Article 177 and allow
arbitrators to address questions of interpretation
of EU law to the court for preliminary ruling. In
fact, the principles of effective administration of
justice and particularly the principle of party
autonomy and the obligation to keep to the sub-
ject matter of the dispute are equally applicable
to arbitration.

It is clear that the judgement of the ECJ in Eco
Swiss v. Benetron' will clarify the duties of the
arbitrators to apply competition rules, both when
asked to do so and ex officio. It could be argued
that the position of the court regarding the duties
of arbitrators and the applicability of competition
law, will in this case be applicable in an analogous
way to any matter of EU law that the arbitrators
can decide by themselves if the subject in ques-
tion is clear or address questions of interpretation

to the ECJ. ]
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